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I. Introduction

In response to the obesity epidemic, much discussion
in the public health and child advocacy communities
has centered on restricting food and beverage market-
ing practices directed at children.! A common retort
to appeals for government regulation is that such
advertising and marketing constitutes protected com-
mercial speech under the First Amendment. This per-
ception has allowed the industry to function largely
unregulated since the Federal Trade Commission
(FTC)’s foray into the topic, termed KidVid, was ter-
minated by an act of Congress in 1981.2 The FTC has
since focused on self-regulation as a potential solution
to such concerns.? However, this method of control
has proven ineffective to protect children,* and has led
to growing recognition that federal regulation may be
necessary.

Since KidVid, the evidence has only mounted that
children are uniquely vulnerable to the effects of
advertising. Over the same time period, the exposition
of commercial speech jurisprudence has plateaued,
as the Supreme Court has not decided a pure com-
mercial speech case since 2002. Congress has become
increasingly interested in marketing to children,
and in 2006, it instructed the FTC to submit a report
on the “marketing activities and expenditures of the
food industry targeted toward children and adoles-
cents.”® The results were striking. With the passage
of the American Recovery and Reinvestment Act in
February 2009, the new administration created an
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Interagency Working Group on Food Marketing to
Children.” In the midst of this new political climate,
it is now advantageous to examine the FTC’s authority
to regulate marketing to children consistent with the
First Amendment.

The following focuses on the constitutionality of
FTC regulation of marketing directed at children via
rulemaking in accordance with its authority to rec-
tify deceptive acts and practices in commerce.8 FTC
action pursuant to its deception authority is currently
politically, statutorily, and constitutionally more via-
ble than pursuant to its unfairness authority in this
context.?

The following provides a brief overview of the sci-
ence on the influence of marketing over children, and
a background of relevant FTC action and the com-
mercial speech doctrine. The paper goes on to exam-
ine First Amendment jurisprudence, which holds that
deceptive and misleading speech about commercial
products is not protected by the First Amendment.?°
It explores the theory that because young children do
not and cannot comprehend that they are being adver-
tised to, this form of communication is inherently con-
ducive to deception and coercion." The specific mar-
keting techniques employed by the food and beverage
industry to advertise to children further demonstrate
that this form of communication should not be con-
sidered protected by the First Amendment. FTC rule-
making in this area would thus be consistent with the
First Amendment’s lack of protection for such speech.
Although the argument may apply to marketing for all
products, this paper relies on the science relevant to
children and food marketing so the current analysis is
limited to the FTC’s authority to restrict food market-
ing directed at youth.
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I1. Marketing’s Influence on Children

The scientific literature is robust and consistent in
finding that food and beverage (hereinafter food)
marketing influences children’s nutrition related
beliefs and behaviors and that young children cannot
perceive the difference between marketing intended
to influence them and regular programming or purely
factual information. The Institute of Medicine (IOM)
sought to determine the influence of food marketing
on children and youth and published its findings in its
2006 report, Food Marketing to Children and Youth:
Threat or Opportunity.’2 The committee reviewed 123
published empirical studies’® and found “strong evi-
dence” that television advertising affects the food and
beverage requests and preferences of children ages
two to eleven.* The committee also found that food
advertising increased children’s consumption of the

iors,2! which has been found to contribute to child-
hood obesity.22

The scientific literature also reveals that unlike for
adolescents and adults, young children do not know
that advertisements are intended to influence them.
Marketing directed at young children may be manip-
ulative due to this lack of understanding. The IOM’s
review of the scientific literature led the committee to
conclude that “most children ages 8 years and under
do not effectively comprehend the persuasive intent of
marketing messages, and most children ages 4 years
and under cannot consistently discriminate between
television advertising and programming.”?? The Amer-
ican Psychological Association’s Task Force on Adver-
tising and Children (APA Task Force) similarly found
that “young children who lack the ability to attribute
persuasive intent to television advertising are uniquely
vulnerable to such effects. Children below
age 7-8 years tend to accept commercial

In the midst of this new political climate, it
is now advantageous to examine the FTC’s
authority to regulate marketing to children

consistent with the First Amendment.

claims and appeals as truthful and accu-
rate because they fail to comprehend the
advertiser’s motive to exaggerate and
embellish.”2#

Perhaps the seminal paper on children’s
development as consumers is Deborah R.
John’s analysis of 25 years of consumer
socialization research on children.? John

advertised foods, at least in the short term."” Similarly,
Gerard Hastings et al. found strong evidence that food
promotion affects children’s food purchasing-related
behaviors and reasonably strong evidence that it influ-
ences their food preferences.!¢ Jennifer L. Harris et al.
reported that the evidence indicates that television
food advertising increases children’s preferences for
the foods advertised and their requests to parents for
those foods at both the brand and category level.'” Mary
Story and Simone A. French reported that studies
consistently show that children exposed to advertising
will choose advertised foods significantly more than
those who were not exposed, and purchase requests
for specific brands or categories reflect those products’
advertising frequencies.’® In fact, the authors found
that children most often request breakfast cereal,
snacks, and beverages by brand name.! This reflects
the items most marketed to children on television.2°
Because the vast majority of food marketed to chil-
dren is unhealthy, the net effect is that children are
developing poor nutrition-related beliefs and behav-
iors as a result of their exposure to such communica-
tion. Constant portrayals of children and beloved fic-
tional characters eating, playing, or having fun with
unhealthy food normalize unhealthy eating behav-

found that an understanding of adver-
tisers’ intent emerges around seven to eight years of
age.26 However, the fact that older children under-
stand advertisers’ persuasive intent and can “recog-
nize bias and deception in ads” does not mean that
they can automatically defend against such advertis-
ing.?7 John found that older “children’s advertising
knowledge can serve as a cognitive defense only when
the knowledge is accessed during commercial view-
ing.”28 Thus, because children generally have difficulty
retrieving stored information, studies show that they
need a prompt to access the skepticism of advertising’s
persuasive intent, and still lack knowledge about the
nature and eflicacy of advertising.29 Further, newer
forms of marketing, such as product placements, viral
marketing, and sponsorships, circumvent active pro-
cessing of advertising information, and thus, deacti-
vate skepticism or other defenses an older child may
employ.3°
A final issue involved in the unique nature of mar-
keting directed at youth is that marketers openly use
their campaigns to encourage children to influence
the purchases made by their parents. This has been
called “pester power,”! “the nag factor,’s2 and “kidin-
fluence”®3 by the industry responsible for marketing to
children. The Report of the APA Task Force explained
it as follows:
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Along with the growth in marketing efforts
directed toward youth has come an upsurge in
the use of psychological knowledge and research
to more effectively market products to young
children. There [are] an increasing number of
companies headed by people trained as child psy-
chologists that specialize in market research on
children.... [Publications] draw upon principles
in developmental psychology and apply them to
the goal of more effectively persuading children
to want advertised products and to influence their
parents to purchase these products.... [One study
by marketers] was designed to determine which
message strategy would most effectively induce
children to nag their parents to buy the advertised
product (‘The old nagging game’). 3

These marketing techniques are effective partially due
to the fact that young children are uniquely suscep-
tible to the persuasive influence of marketing. Market-
ers are thus able to manipulate children to effectively
request advertised products.

The accumulation of evidence reveals a true deficit
in young children’s ability to comprehend the intent of
marketing techniques, which makes them vulnerable
to both unintentional deception and deliberate over-
reaching by advertisers.

It is important to note that most research on mar-
keting has been into traditional media venues and
focus on children. New emerging research reveals
distinct concerns for marketing via digital media and
that adolescents are uniquely vulnerable to market-
ers’ influence due to neurobiology susceptibility and
their early adoption of digital media.?5 Although these
issues carry important public health repercussions,
more scientific research is needed in this area and the
First Amendment implications are outside the scope
of this paper.

ITI. Background of FTC Action
Section 5 of the FTC Act makes unfair or deceptive
acts or practices in or affecting interstate commerce
unlawful.?¢ The FTC has the authority to bring cases
against companies for unfair or deceptive advertis-
ing under this section of the Act, and it further has
the authority to promulgate rules to address pervasive
abuses.?7

In 1978, out of a concern over dental caries in chil-
dren, the FTC initiated the proposed rulemaking,
KidVid, on the theory that the televised advertising of
sugared products to children may be both unfair and
deceptive under the FTC Act.?® Evidence had emerged
at this juncture to show that young children have a
“limited ability to comprehend the nature and pur-
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pose of advertising.”?® Therefore, the FTC questioned
“whether advertising to young children should be
restricted or banned as a protective measure.

However, the rulemaking procedure did not prog-
ress to fruition. In response to political pressure, Con-
gress intervened and passed the FTC Improvements
Act of 1980, which withdrew the FTC’s authority to
regulate advertising to children as unfair. Congress
likely targeted the FTC’s unfairness authority due to
the fact that at the time, unfairness actions (unlike
deception actions) could be brought pursuant to viola-
tions of public policy, rather than based on consumer
injury, as is the case now.#! The FTC considered Con-
gress’ intervention a drastic blow to its authority and
terminated the proposed rulemaking without action
in 1981.#2 This gap in the FTC’s ability to establish
rules addressing unfair marketing practices directed
at children remains today.*3 Since KidVid, however,
the evidence has compounded that marketing influ-
ences children’s nutrition-related beliefs and behav-
iors, and that young children have a limited capacity
to understand the persuasive intent of advertising.**

In July 2005, the FTC and the Department of
Health and Human Services jointly sponsored a pub-
lic workshop on food and beverage marketing to chil-
dren, self-regulation, and childhood obesity.** Because
the agencies received relatively little empirical data
addressing the extent of food and beverage marketing
to children,*s the President signed a bill appropriat-
ing funds to the FTC at the advice of the Senate.*” The
Senate Committee was “concerned about the growing
rate of childhood and adolescent obesity and the food
industry’s marketing practices for these populations.”#
Through this law, Congress instructed the FTC to pre-
pare areport on the food industry’s marketing practices
directed at children and adolescents.* In response,
the FTC took an unprecedented step and subpoenaed
44 food and beverage companies to understand their
marketing practices directed at youth.>°

The FTC reported its findings that in 2006, approxi-
mately $870 million was spent on child-directed mar-
keting, and a little more than $1 billion on marketing
to adolescents, with about $300 million overlapping
between the two age groups.”® Carbonated bever-
ages, quick service restaurants, and breakfast cere-
als accounted for $1.02 billion of the $1.6 billion, or
65% of the total amount spent on marketing to youth
ages 2-17 by these companies.5> The majority of the
remaining 35% was spent on marketing other bever-
ages, snack foods, and candy. The public health con-
cern associated with food marketing is multiplied by
the obesogenic quality and paucity of nutrients in the
foods and beverages most marketed to youth.>
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In light of the foregoing, the new administration
included a provision in the American Recovery and
Reinvestment Act directing the FTC, the Centers for
Disease Control, the Food and Drug Administration,
and the Secretary of Agriculture to establish an Inter-
agency Working Group on Food Marketed to Chil-
dren.>* The Working Group is required to conduct a
study and develop recommendations for standards
addressing food marketed to children under eigh-
teen.? The group was instructed to consider the nutri-
ent profile of the foods marketed and the evidence
concerning the foods’ role in the development of obe-
sity among youth.?¢ The group has begun its work and
is required to submit a report to Congress by July 15,
2010.

The political climate has changed markedly since
Congress intervened during KidVid in 1980. Politi-
cally, the FTC is again in a position to consider rule-
making to address deceptive marketing practices
directed at children. However, a substantial barrier to
the FTC using its authority is that rulemaking under
Section 18 of the FTC Act is quite onerous and time-
consuming.’” Unlike other federal agencies that can
rule-make under the Administrative Procedures Act,58
by virtue of the Magnum-Moss Act of 1975, the FTC
must undertake an extensive notice, comment, and
hearing procedure.?® Under these requirements, rule-
making has taken the FTC almost ten years to com-
plete,f° as opposed to the relatively short one year it
has taken under the Administrative Procedures Act.®!
Advocates and the FTC itself have petitioned Congress
to revise the FTC Act to alleviate this burden and allow
FTC rulemaking under the Administrative Procedures
Act.52 If this comes to fruition, or if Congress instructs
the FTC to rule-make under the Administrative Pro-
cedures Act, and the Commission is prepared to pro-
mulgate rules regulating food marketing to children,
it must do so in accordance with its statutory author-
ity and the U.S. Constitution. As such, it is important
to analyze First Amendment jurisprudence relevant
to potential restrictions on such marketing practices
under the FTC Act.

IV. The First Amendment and
Commercial Speech
The Supreme Court defines commercial speech as
“expression related solely to the economic interests of
the speaker and its audience”? and “speech that pro-
poses a commercial transaction.”®* Because advertis-
ing and marketing generally constitutes commercial
speech, the First Amendment protects such commu-
nication from unnecessary government interference.
Speech uttered for profit,> however, can be regu-
lated, as noted by the Supreme Court:

Numerous examples could be cited of communica-
tions that are regulated without offending the First
Amendment, such as the exchange of information
about securities, corporate proxy statements, the
exchange of price and production information
among competitors, and employers’ threats of
retaliation for the labor activities of employees.
Each of these examples illustrates that the State
does not lose its power to regulate commercial
activity deemed harmful to the public whenever
speech is a component of that activity. [ Cases pro-
tecting commercial speech do not] cast doubt on
the permissibility of these kinds of commercial
regulation.66

Although the Court did not address whether or to what
degree the regulated speech garners First Amendment
protection, the Court did confirm the government’s
ability to regulate commercial activities deemed
publicly harmful despite the potential inclusion of a
restriction on commercial speech.6” When the gov-
ernment targets commercial communication directly,
however, the restriction is directly subject to scrutiny
under the First Amendment.

A. Deceptive and Misleading Commercial Speech Is
Not Protected by the First Amendment

Restrictions on marketing are subject to an interme-
diate First Amendment test developed in the case of
Central Hudson Gas & Electric Corporation v. Public
Service Commission of New York.®® Under this test a
court must first confirm whether the speech at issue
is protected by the First Amendment, meaning that
it must not be false, deceptive, or misleading. Not all
Justices have embraced the Central Hudson test;59
however, the full Court consistently holds that false,
deceptive, and misleading speech proposing a com-
mercial transaction is not protected by the First
Amendment to ensure “that the stream of commer-
cial information flow cleanly as well as freely.’” Thus,
even if the Central Hudson test is not adhered to by
a subsequent majority of Justices, this lack of protec-
tion for false, deceptive, and misleading speech would
remain.

The Court explained that “the public and private
benefits from commercial speech derive from confi-
dence in its accuracy and reliability.””" Thus, because
“the First Amendment’s concern for commercial
speech is based on the information function of adver-
tising,...there can be no constitutional objections to
the suppression of commercial messages that do not
accurately inform the public about lawful activity.”7

The requirement that commercial speech must not
be misleading in order to garner First Amendment
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protection focuses on the audience and their relative
inability to verify the truth about the products adver-
tised.” The government’s ability to regulate mislead-
ing speech has been explained to “focus on the spe-
cific conditions that might be understood to render
consumers dependent and vulnerable.””* The Court
emphasizes the First Amendment interests of the lis-
tener,” and ability of the commercial actor to rectify
false or misleading statements about its products and
services.” In this context the audience of commercial
speech typically receives their sole source of informa-
tion from the commercial actor itself.77 Thus, because
there is no outside tool for immediate verification to
correct the deception,”™ the consumer is left to pur-
chase at his or her own peril.”?

The Court tends to use the terms deceptive and mis-
leading interchangeably in this context and has differ-
entiated among several different types of misleading
speech:

Truthful advertising related to lawful activities is
entitled to the protections of the First Amendment.
But when the particular content or method of the
advertising suggests that it is inherently mislead-
ing or when experience has proved that in fact
such advertising is subject to abuse, the States may
impose appropriate restrictions. Misleading adver-
tising may be prohibited entirely. But the States
may not place an absolute prohibition on certain
types of potentially misleading information...if the
information also may be presented in a way that

is not deceptive. Thus,...the remedy in the first
instance is not necessarily a prohibition but prefer-
ably a requirement of disclaimers or explanation.s°

Thus, courts seek to categorize the speech as either
inherently misleading, actually misleading (i.e., proven
in fact to be misleading), or potentially misleading in
order to determine whether the government rectified
the deception within its constitutional boundaries.
For both actually and inherently misleading commer-
cial speech, the government may prohibit the form of
communication entirely. This is because the govern-
ment “may ban forms of communication more likely
to deceive the public than to inform it.”s!

Actually misleading speech is the category that is
most easily identified. It is speech that has “proved
to be misleading in practice.”®? This is an empirical
inquiry that requires evidence of deception.?? Com-
mercial speech is actually misleading “when the
record contains evidence that recipients of commer-
cial speech ‘actually have been misled by the state-
ment,”#* or when “experience has proved that in fact
such advertising is subject to abuse.”®®> Governments
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attempting to ban actually misleading speech must
therefore present factual “finding[s] of actual decep-
tion or misunderstanding.”s¢

More elusive is the determination of inherently mis-
leading speech.®” The Supreme Court has sought to
determine whether “the particular content or method
of the advertising suggests that it is inherently mis-
leading.”®® In an effort to explain this criterion, the
Fifth Circuit consolidated the Justices declarations
of this standard from the plurality opinion in Peel v.
Attorney Registration and Disciplinary Commission:

A statement is ‘inherently’ misleading when, not-
withstanding a lack of evidence of actual deception
in the record, ‘the particular method by which the
information is imparted to consumers is inherently
conducive to deception and coercion. Included

is ‘commercial speech that is devoid of intrinsic
meaning. In her dissent, Justice O’Connor added
that ‘inherently misleading’ means ‘inherently
likely to deceive the public.s?

Without evidence of deception, lower courts have tee-
tered between finding speech inherently or potentially
misleading.9° Courts often base this determination
on whether “the information also may be presented
in a way that is not deceptive,” as suggested by the
Supreme Court in In re R.M.J.%* If it cannot, then
the speech is considered inherently misleading. (If
it can, it is potentially misleading, discussed below.)
Thus, for “a particular mode of communication to be
inherently misleading, it must be incapable of being
presented in a way that is not deceptive.”?2 Beyond
these statements, applying the definition has not been
straightforward.?

Lower courts most often find speech to be inher-
ently misleading when advertisers use terms without
any inherent meaning in the specific advertising con-
text.%* This is due to the Supreme Court’s reliance on
Friedman v. Rogers to establish the inherently mis-
leading category.9s In Friedman, the Court addressed
an optometrist’s First Amendment challenge to a state
law that prohibited the practice of optometry under a
trade name. % The Court sustained the law, explaining
that because a “trade name conveys no information
about the price and nature of the services offered by
an optometrist until it acquires meaning over a period
of time by associations formed in the minds of the
public,” it has “no intrinsic meaning.” 97 As is the case
for actually misleading speech, when “the particular
content or method of the advertising suggests that it
is inherently misleading,” the “advertising may be pro-
hibited entirely.”
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If speech is not found to be actually or inherently
misleading, but the potential for deception remains,
then a court will find the speech to be potentially
misleading. Unlike for the former two categories,
potentially misleading speech cannot be banned. It is
considered protected by the First Amendment, and
restrictions on such speech must be analyzed under
the remaining three prongs of the Central Hudson

commercial speech is motivated by the economic
interests of the speaker.l® They cannot differentiate
between puffery and fact because they “lack the ability
to attribute persuasive intent™° of speech proposing
a commercial transaction. Young children are thus,
“uniquely vulnerable™ to commercial advertising
because they do not understand the purpose behind
such speech.

Due to children’s inability to comprehend the difference between commercial and
non-commercial speech, marketing directed at them is misleading and deceptive.
Such communications are precisely the type sought to be weeded out from First
Amendment protection by the initial inquiry under the Central Hudson test.

test.9 Since the government “may not place an abso-
lute prohibition on certain types of potentially mis-
leading information,”°° courts will often prescribe
further disclosure or explanation as a cure for the
potential misunderstanding.’o!

In order to determine if speech is potentially mis-
leading courts follow the standard discussed above
from In re R.M.J. and seek to determine “if the infor-
mation also may be presented in a way that is not
deceptive.”°2 This is not an unambiguous test, but it
is clear that hypothetical concerns of possible decep-
tion'% or merely calling something “potentially mis-
leading” do not make it so.’°* Lower courts look to see
whether the information may be presented in a way
that is not deceptive;s if' it can, a court will consider it
potentially misleading and seek to cure the deception
through disclosures or explanations. It is expected
that providing clarifying information will cure the
misunderstanding so disclosure requirements are the
common judicial remedy for potentially misleading
speech.

B. Marketing Directed at Young Children Is

Deceptive to Them

The First Amendment requirement that commercial
communications must not be deceptive or mislead-
ing focuses “on the specific conditions that might be
understood to render consumers dependent and vul-
nerable.”°¢ Marketing practices directed at a vulnera-
ble population creates the condition that the intended
listener is being misled. Since studies show that young
children cannot “comprehend the persuasive intent of
marketing”°7 and “tend to accept commercial claims
and appeals as truthful and accurate,”°8 these chil-
dren cannot differentiate between commercial and
noncommercial speech. They do not understand that

If children under a certain age cannot understand
that the communication is intended to persuade them,
then this is a deceptive and misleading way to pro-
pose a commercial transaction to them. Because the
marketing messages cannot be presented in a way in
which they could understand the intent of advertis-
ing due to their limited cognitive abilities, such speech
cannot be corrected as would be the case if it were only
potentially misleading. Commercial speech directed at
children too young to understand its persuasive intent
may be considered inherently, if not already proven to
be actually, misleading speech. Therefore, by defini-
tion, a disclosure requirement cannot cure the decep-
tion.”2 Due to children’s inability to comprehend the
difference between commercial and non-commercial
speech, marketing directed at them is misleading and
deceptive. Such communications are precisely the type
sought to be weeded out from First Amendment pro-
tection by the initial inquiry under the Central Hud-
son test.

The specific marketing techniques used for advertis-
ing directed at children further support the theory that
marketing to young children is misleading.’* The APA
Task Force found that the “most persuasive advertis-
ing to children is to associate the product with fun and
happiness, rather than to provide any factual prod-
uct-related information.”* Likewise, a recent article
on the subject documented that in addition to tasti-
ness, “the most common product benefits communi-
cated include fun, happiness and being ‘cool.”s Other
researchers found that the “cool factor” is a dominant
message for products marketed to children, and this
can include “anti-adult” themes.”" Marketers” appeal
to emotion has been documented for Saturday morn-
ing children’s television programming"’ and even for
preschool programming on sponsor-supported net-
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works, where advertisers associate fast-food with fun
and happiness.””® Increasingly, children are simply
being appealed to “on the basis of social value or cool-
ness of the [ junk food] product.”*

These marketing practices are not providing an
information function, which is one of the rationales
for protecting commercial speech in the first place.’>
Like the trade name in Friedman v. Rogers, modern
marketing practices directed at children “conveyl[ ]
no information about the price and nature of the ser-
vices offered.”2! Although similar tactics are used on
adults, their ability to differentiate between fact and
persuasion allows them to guard against manipula-
tion and make purchase decisions based on the actual
properties of the product, rather than any supposed
“cool” factor or which celebrity or character is promot-
ing it. Further, current marketing practices are espe-
cially conducive to deception and coercion'? because
children are susceptible to being manipulated into
requesting products for reasons unrelated to the prod-
uct’s true properties.’23 This is a particular concern for
unhealthy foods and beverages that are equated with
being cool and fun, but provide no nutritional value
and contribute to obesity in youth.:2* The marketing
practices’ lack of informative purpose!?® supports the
conclusion that marketing to young children is decep-
tive and misleading.126

C. Protection of Vulnerable Populations
The Supreme Court has long recognized that children
are a vulnerable population whom the state has an
interest in protecting.’” Based on this understand-
ing the Court confirmed that divergent application of
the First Amendment should apply to children.’2¢ The
FTC has likewise recognized the particular vulnerabil-
ity of children when ads are directed at them: “False,
misleading and deceptive advertising claims beamed
at children tend to exploit unfairly a consumer group
unqualified by age or experience to anticipate or
appreciate the possibility that representations may be
exaggerated or untrue.”29

While the Supreme Court routinely rejects as
“paternalistic” regulations that ban advertising to keep
adults “in the dark for what the government perceives
to be their own good,”#° it has expressly sanctioned
the state’s ability to protect children for paternalis-
tic purposes.?® The Court confirmed that the First
Amendment right to receive speech does not adhere to
children in the same way as it does for adults.’2 In the
case of Ginsberg v. New York, the Court upheld a state
ban on the sale of material not considered obscene for
adults, but about which the state considered harmful
to minors under the age of seventeen years.’ss In that
case, the Court confirmed that the state has the power
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to protect children “even where there is an invasion
of protected freedoms...that reach beyond the scope
of its authority over adults.”’3* In support of its find-
ing, the Court quoted a Yale Law Journal article with
approval for the proposition that:

The world of children is not strictly part of the
adult realm of free expression.... [R]egulations of
communication addressed to them need not con-
form to the requirements of the first amendment in
the same way as those applicable to adults.

In his concurring opinion, Justice Stewart observed
that a child “is not possessed of that full capacity for
individual choice which is the presupposition of First
Amendment guarantees. It is only upon such a prem-
ise, I should suppose, that a State may deprive children
of other rights changed changed — the right to marry,
for example, or the right to vote — deprivations that
would be constitutionally intolerable for adults.”36

The Court has indeed recognized three justifications
for concluding that “the constitutional rights of chil-
dren cannot be equated with those of adults: the pecu-
liar vulnerability of children; their inability to make
critical decisions in an informed, mature manner; and
the importance of the parental role in child rearing.”37
These justifications are at stake here.

First, the Court has found that the government
“has an independent interest in the well-being of its
youth,” particularly because children are vulnerable
and subject to abuse.’?® As discussed above, young
children are “uniquely vulnerable” to marketing prac-
tices because they are unable to distinguish the intent
of advertising,’?® and all children are vulnerable to the
new “stealth” marketing techniques of modern adver-
tisers.® Because childhood obesity has drastic health
consequences, their particular vulnerability to outside
influences encouraging an unhealthy diet is worthy of
government intervention.

Second, children are unable to make decisions in an
informed, mature manner.*! The holding in Ginsberg
is premised on the understanding that a child “is not
possessed of that full capacity for individual choice
which is the presupposition of First Amendment guar-
antees.”2 During KidVid, the FTC sought to regulate
marketing to children because “they lack the ability to
understand long-term serious health consequences —
they can’t balance the desire for immediate gratifica-
tion versus the hazards” of consuming sugared prod-
ucts.*3 These concerns remain today. Children are not
considered independent and rational consumers!**
who can make informed and reliable decisions,4s
especially in the face of persuasive marketing.*6 This
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second justification is clearly relevant in the case of
food marketing directed at children.

Finally, modern food marketing techniques inter-
fere with the “parents’ claim to authority in their own
household.”47 As discussed in section II, marketers
openly use their campaigns to encourage children to
influence the purchases made by their parents.’*s The
APA Task Force found that “an important side effect
of the influence of advertising on children’s desire
for products is the parent-child conflict that emerges
when refusals occur in response to children’s purchase-
influence attempts.”* Several studies confirmed that
child disappointment, anger, and arguing were com-
mon responses to parental refusals for food products
at the supermarket.’® The APA Task Force concluded
that the marketers’ use of psychological techniques to
“induce children to nag their parents to buy the adver-
tised product™! “may place strain on parent-child
interaction.” 52 Since much of the advertising directed
at children is actually geared towards psychologically
manipulating them to influence their parents, this
interferes with the parent-child dynamic and under-
mines the parental role in childrearing.'s3

All three justifications for concluding that the con-
stitutional rights of children are not equal to that of
adults are relevant in the food marketing context and
support the enactment of regulations to protect chil-
dren. Divergent application of the First Amendment
to children has occurred most often in the obscenity'*
and school contexts;»* but differing constitutional
applications to children are not confined to those
areas.’” Even outside the context of minors, there is
Supreme Court precedent upholding the government’s
ability to protect vulnerable populations from over-
reaching by highly persuasive speech made for profit.

The Supreme Court specifically sanctioned govern-
ment restrictions on “forms of aggressive sales prac-
tices that have the potential to exert ‘undue influence’
over consumers.”s” For example, the Court explained
that securities regulations “are to protect the weak, the
uninformed, the unsuspecting, and the gullible form
the exercise of their own volition.”s® And the Court
upheld the state’s ability to ban in-person solicitations
by lawyers, “trained in the art of persuasion,” of “vul-
nerable” accident victims.'®® These cases are based on
the understanding that consumers have “little interest
in being coerced into a purchasing decision.”’6° Thus,
when communication can be regulated consistent with
the First Amendment, “the mere fact that, as a conse-
quence, some human utterances’ or ‘thoughts’ may be
incidentally affected does not bar the State from act-
ing to protect legitimate state interests.”6!

Even if the Court rejects the argument that market-
ing directed at children is not protected speech under

the First Amendment, regulations aimed at restricting
such communications should garner greater judicial
deference due to the Court’s recognition that chil-
dren are a vulnerable population worthy of protec-
tion. Thus, properly drafted restrictions would have
a greater likelihood of being upheld as constitutional
because the Court has confirmed that the state has an
independent interest in protecting its youth.

V. Federal Trade Commission Action

FTC action over deceptive marketing practices
directed at youth would have to be in accordance with
both its statutory authority and the constitution. The
following reviews the FTC’s authority to find market-
ing practices directed at children deceptive according
to the FTC Act, and analyzes the constitutionality of
FTC action under the First Amendment.

Statutory Authority

The FTC has the ability to regulate unfair and decep-
tive acts and practices by bringing individual actions
or by undertaking rulemaking procedures authorized
by the FTC Act.'2 The FTC Act codified the FTC’s
authority to prescribe “interpretive rules and general
statements of policy” with respect to deceptive acts or
practices in or affecting commerce's? and rules which
specifically define acts or practices which are decep-
tive.!* Rulemaking is preferable in the food marketing
context because it can reach pervasive acts and prac-
tices as opposed to individual actions targeting spe-
cific practices that can only result in discrete remedial
orders.!6>

Since the FTC Improvements Act of 1980, the FTC
can only rule-make under its deception jurisdiction
in the child-marketing context. Because rulemaking
in this context fits well within the FTC’s deception
authority, the Commission’s lack of jurisdiction over
unfair marketing to children is not an actual barrier to
action. If Congress wanted to encourage a rulemaking
effort, it is less necessary for it to address this jurisdic-
tional issue, but rather it should grant the Commis-
sion rulemaking authority under the Administrative
Procedures Act, as opposed to the current authority
under FTC Act.

As a federal regulatory agency, the FTC would be in
the best position to enact such a regulation because
courts’level of deference to agency decisions is higher'6
than that of legislatures due to the understanding that
agencies have a distinct ability to resolve “exceedingly
complex and technical factual issues.”¢” FTC action
under its deceptive authority is not only the only stat-
utorily viable method to address marketing to youth,
but the deceptive standard is consistent with both the
factual circumstances of marketing practices directed
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at children and First Amendment jurisprudence. 168
Thus, Commission action pursuant to its deception
authority fits the facts of the food marketing context,
meets the statutory elements required under the FTC
Act, and would likely survive judicial review under the
First Amendment. 169

According to the FTC’s Policy Statement on Decep-
tion, there are three elements to finding deception: (1)
there must be a representation, omission, or practice
that is likely to mislead a consumer; (2) that is ana-
lyzed from the perspective of a consumer acting rea-
sonably in the circumstances; and (3) the represen-
tation, omission or practice must be material.’” Food
marketing directed at young children would meet the
definition of deceptive under the Act.

First, there must be a representation, omission, or
practice that is likely to mislead the consumer.”” The
issue here is whether the act or practice, taken as a
whole, “is likely to mislead,” rather than whether it
actually misled anyone.” In its Policy Statement on
Deception, the FTC pointed to a case where an ency-
clopedia salesman used tactics to disguise his role as
a salesman in order to initiate contact with prospec-
tive consumers.'” In that case, the target of the speech
did not understand the commercial speaker’s intent to
initiate a commercial transaction. The FTC required
that the salesmen disclose their purpose of busi-
ness to correct the deception.'* The Seventh Circuit
affirmed this disclosure requirement to correct the
misrepresentation.'”

As discussed above, modern marketing practices
directed at children are more than just “likely” to
mislead them. Like the prospective customers of the
encyclopedia salesman, children do not understand
marketers’ intent to persuade them into a commer-
cial transaction. Since studies suggest that marketing
directed at children is more akin to actually or inher-
ently misleading speech, it is not similarly amenable
to curing through disclosure requirements. During
KidVid, the FTC found that factual disclosures could
not cure the deceptive nature of marketing directed at
children and rejected mandatory disclosures as a via-
ble alternative to bans on advertising because children
“have trouble understanding (and sometimes even per-
ceiving) such disclosures.”” Modern marketing prac-
tices directed at children are indeed likely to deceive
the intended audience and pass the first inquiry.

Second, the FTC examines the practice from the
perspective of a consumer acting reasonably under the
circumstances. It explained that “if the representation
or practice affects or is directed primarily to a particu-
lar group, the Commission examines reasonableness
from the perspective of that group.””” (The Supreme
Court likewise takes this approach with misleading

106

speech.’”®) Thus, when the target is children, the FTC
determines whether the advertisement is misleading
based on the “sophistication” of that audience.’™ In one
case where children were the target of the speech, the
FTC adopted the following finding: “False, misleading
and deceptive advertising claims beamed at children
tend to exploit unfairly a consumer group unqualified
by age or experience to anticipate or appreciate the
possibility that representations may be exaggerated
or untrue.”®* Because children are more vulnerable to
deceptive marketing practices, the FTC would analyze
the practice from their perspective. As analyzed above,
modern marketing techniques are deceptive when
directed at children.

Third, the representation, omission, or practice
must be “material,” which means that it is “likely to
affect the consumer’s conduct or decision with regard
to a product or service.”18! Materiality occurs when the
misrepresentation or practice influences a consumer’s
decision to purchase the product or when it “affect[s]
conduct other than the decision to purchase a prod-
uct.”82 Thus, because marketing directed at children
is actually intended to manipulate them into goading
their parent for the product, it affects and influences
their conduct and that of the parent. Because a parent
might not have purchased the product “but for” the
deceptive marketing directed at their child, this should
satisfy the materiality requirement.!®3 Additionally,
the FTC has found that in many instances materiality
can be presumed from the nature of the practice.’s+
The FTC “considers claims or omissions material if
they significantly involve health, safety, or other areas
with which the reasonable consumer would be con-
cerned.”’85 Marketing in this area encourages con-
sumption of unhealthy food and beverage products.
Thus, since health and safety are immediate concerns
with respect to food, deceptive advertising in this area
may be presumed to be material on its own.18¢

B. Judicial Review

In reviewing FTC action, courts will only set aside
the FTC’s factual conclusion “if it is not supported by
substantial evidence in the rulemaking record taken
as a whole, or if it is arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.”87
Thus, if FTC action is challenged, courts “must accept
the Commission’s findings of fact if they are supported
by ‘such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.”#8 His-
torically, the FTC has been thorough in utilizing its
rulemaking authority, and judicial review of rules
previously promulgated by the Commission has been
highly deferential.’®¢ In contrast, legal issues relevant
to rulemaking are subject to de novo judicial review.9°
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Therefore, if the rule is challenged, it would be subject
to First Amendment scrutiny.

Courts typically strike down commercial speech
restrictions when the law interferes with adults’ ability
to receive commercial communications.! For exam-
ple, in the 2001 case of Lorillard v. Reilly, the Court
analyzed several commercial speech restrictions aimed
at protecting children from tobacco advertisements.!9?
Although this would seem relevant to restricting food
marketing practices directed at children on television,
the advertisements in that case were for products chil-
dren are not legally able to purchase, and therefore, the
speech was analyzed as targeted to an adult audience
who have a constitutional right to receive the speech,
rather than the children the state sought to protect.19?

Under the First Amendment, restrictions on com-
mercial speech are reviewed under the intermediate
standard set forth in Central Hudson.'9* The Central
Hudson test is a four-prong inquiry, under which a
court must determine the following: (1) whether the
expression is protected by the First Amendment,
meaning that it must relate to a lawful activity and
not be false, deceptive, or misleading; (2) whether
the government asserted a substantial interest to
be achieved by restricting commercial speech; (3)
whether the regulation directly advances this interest;
and (4) whether the restriction is not more extensive
than necessary to serve this interest.’95 At this junc-
ture, courts would analyze a restriction on marketing
to children under this test.

The first part of this paper extensively analyzed
whether marketing directed at children should be
considered speech protected by the First Amendment
and concluded that it was not. Under this theory,
since young children cannot understand the differ-
ence between persuasive commercial speech and fac-
tual information, all food marketing directed at them
would be amenable to restriction. The FTC could ini-
tiate a ban on food marketing to children as regulat-
ing inherently or actually misleading and deceptive
speech that is not protected by the First Amendment.
If a court were to accept this argument, the judicial
review of FTC regulation under the Central Hudson
test would end here because the speech did not pass
prong one of the test and thus, is not constitutionally
protected. Conversely, if a court does not find that such
marketing qualifies as inherently or actually mislead-
ing and deceptive communication, then FTC regula-
tion would be subject to the remaining three prongs of
the Central Hudson test.9¢ The government should be
able to present a strong case that its speech restriction
passes this test.

Under prong two of the Central Hudson test, the
government must have a substantial interest to be

achieved by the speech restriction. The government
may assert several interests; aslong as the court accepts
one as substantial, the regulation will pass this part of
the test.’9” The government has substantial interests
in protecting public health and also protecting chil-
dren from commercial exploitation.’¥¢ The Court con-
sistently recognizes the validity of the government’s
interest in protecting the health, safety, and welfare of
its citizens, and this asserted interest has passed prong
two in the past.’® Further, in the commercial speech
context, the Court previously recognized as substan-
tial the government’s interest in preventing the com-
mercial exploitation of college students;2°° the protec-
tion of young children from commercial exploitation
should garner the same acceptance.2! The govern-
ment’s interests in public health and protecting chil-
dren from commercial exploitation would likely pass
prong two.202

Prong three requires that the speech restriction
directly and materially advance the asserted govern-
mental interest.2°3 In terms of the interest in advanc-
ing public health by reducing children’s demand for
harmful products, the Court has acknowledged the
theory that product advertising stimulates demand for
products and that suppressing advertising may have
the opposite effect.20* However, the Court requires
evidence to pass prong three.2%s In Lorillard v. Reilly,
the Court found that an advertising restriction passed
prong three because the state established that limit-
ing youth exposure to advertising would decrease
underage use of tobacco products through evidence
submitted in reports by government agencies and the
IOM.206

In the present case, the Commission has similar evi-
dence to support a regulation. Based on 123 published
empirical studies, the IOM concluded that there was
“strong evidence” that television advertising influences
the food and beverage preferences and requests of
children 2-11 years old and also their consumption in
the short-term.207 Likewise, Story and French reported
that a child’s first request for a product occurs at 24
months of age, that children exposed to advertising
choose advertised foods significantly more than those
who were not, and that purchase requests for specific
brands or categories reflect the frequency of product
advertising.2°8 Other recent reports and studies also
support these findings.2°9

However, the FTC would have one hurdle not pres-
ent in Lorillard, and that is to tailor the restriction to
address harmful products. To effectively pass prong
three, the FTC will want to address the poor nutri-
ent and obesogenic food marketed to children. The
American Recovery and Reinvestment Act directed
the Working Group to consider the nutritional quality
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of the foods advertised to children and this report may
assist the FTC to draft an appropriate regulation.

If, on the other hand, the FTC relied on the ratio-
nale that food marketing directed at children is a form
of commercial exploitation, it may be able to promul-
gate a regulation broadly targeting food marketing
directed at this vulnerable population. Studies show
that marketing can be “exploitive because young chil-
dren do not understand that commercials are designed
to sell products and do not yet possess the cognitive
ability to comprehend or evaluate the advertising.”10
Researchers have found that the “advertising tech-
niques that exploit children’s developmental vulner-
abilities,” include “commercials that encourage kids to

cern is for the protection of a group which is partic-
ularly vulnerable to the techniques of seduction and
manipulation abundant in advertising....‘Children
experience most manifestly the kind of inequality and
imbalance between producers and consumers which
the legislature wanted to correct.”??! In the U.S., the
FTC previously advocated for the adoption of nutri-
tional standards for marketing directed at children
under 12 years of age.222

In its report on food marketing, the IOM divided
the world of minors into two groups: children, who
are ages 2 to 11 and teens who are ages 12 to 17 (tweens
were 9 to 13).222 Marketers divide children into simi-
lar categories for purposes of market research. For

Because children are being deceived due to their inability to distinguish the
intent of advertising, the government should regulate such practices
as deceptive, and thus, not protected by the First Amendment.

turn to food for empowerment, or to be popular, or
for fun.”2 Similarly, the use of brand licensing exploits
children’s vulnerability because once “a program or its
characters are associated with a particular brand, the
program itself becomes an ad for that food.”2 In addi-
tion, much of the marketing is designed to manipu-
late children psychologically to pester their parents,2!
exploiting their immaturity and using them as min-
iature marketing tools. Only by restricting such com-
munication or banning certain highly exploitive tech-
niques?* can the government advance its interest in
protecting children from commercial exploitation.

Finally, the government would have to show that
the restriction is not more extensive than necessary to
achieve its goal.?’* This means that the FTC will have to
tailor the restriction to ensure that it regulates ads tar-
geting children without suppressing speech directed
at adults.2?® The Supreme Court has indeed made it
clear that the government cannot protect children by
suppressing speech directed at adults and that adults
have a constitutional right to receive.2'?

To pursue rulemaking, the FTC will have to deter-
mine the age range of children the regulation should
seek to protect. 28 Legal scholars have suggested
that the demarcation for First Amendment purposes
should come at the age between childhood and adoles-
cents because it is during adolescents that most begin
to assert their “free speech rights.”2 Quebec banned
advertising directed at children who are less than 13
years old.22° The Canadian Supreme Court affirmed
the ban based on the following rationale: “The con-
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example, Nickelodeon hosts a panel of 2 to 11 year olds
called the Zoom Room Panel to provide information
and opinions to the company.22* Another marketing
agency hires children between the ages of 6 and 17 and
divides the groups into “kid engineers” who are 6 to 12
years old and “1317 teens” who are ages 13 to 17.2%

Based on most studies on the subject, it is clear that
protection from deception is certainly warranted, at a
minimum for children less than eight years old. How-
ever, the need for paternalistic regulations is likely nec-
essary for older children as well.226 There seems to be
a general understanding that children less than 12 or
13 may be more subject to exploitation and in greatest
need for protection. It certainly can be argued, how-
ever, that children of all ages are vulnerable to the neg-
ative effects of food marketing and therefore in need
of protection. Congress and the President may have
recognized this by requiring the Interagency Work-
ing Group on Food Marketed to Children to study and
develop recommendations for standard for food mar-
keted to all children less than eighteen years.227 In fact,
some in the public health community consider older
children “more vulnerable than younger kids because
they have more options to make choices out of their
parents’ supervision.”?28

In its report on Food Marketing to Children and
Adolescents, the FTC considered factors relevant
to tailoring restrictions including: the percent of
the audience under 12, the total number of children
reached, the time of day and venue that the advertis-
ing appears, whether there are characters or celebri-
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ties who are popular with children, and whether the
advertising contains themes, language, or other attri-
butes designed to appeal to children.229 With these
considerations in mind, the FTC could tailor the
restriction by determining the percent of children in
the age range it wishes to target among child directed
audiences. It could then ban marketing directed at this
young demographic. An alternative tailoring mecha-
nism would be to identify the programs most watched
by the children in the target age range that may also
have a wider viewership among older children, but not
also adults. Therefore, for example, a cartoon show
watched by 2- to 14-year-olds would be subject to reg-
ulation, but family programming with adult and child
viewership (e.g., American Idol) may not.

In this vein, certain programming is clearly directed
at a child audience. In 2006, Nickelodeon had the top
ten shows for children aged 2 to 11; the Disney Net-
work ranked second.??° Commercials shown during
programming on such children’s networks and those
slotted during Saturday morning cartoons are clearly
directed at this youth audience.2®! Further, most
advertisements during the Saturday morning cartoon
time slot use an average of two marketing techniques
specifically intended to entice children: the use of car-
toon characters, toy giveaways, costumed characters,
and animation.??? Ads during such programming are
prime targets for regulation because the marketing is
both directed at children, intended to reach them, and
does reach them. Regulations that specifically reach
these ads should satisty the final inquiry of the Central
Hudson test.

An additional potential mechanism to restrict mar-
keting to children would be to target practices clearly
intended for a child audience but shown during fam-
ily programming. In order to capture more commer-
cials likely to deceive children, the FTC could further
regulate ads that have one or more of the following
techniques that are clearly geared towards children:
the use of cartoon characters, toy giveaways, costumed
characters, or animation. Ads shown during fam-
ily programming that include young children in the
audience could be limited using this modifier. Thus,
companies could still market products intended for
children during family programming, but be required
to craft the ads to the adult audience rather than to
the children.23? So for example, if Kellogg’s wanted to
advertise Honey Smacks during American Idol, the
restriction would ban the use of the cartoon “Dig ‘em
Frog” so the ad would not target young children,23+
but at the same time allow Kellogg’s to propose their
transaction with adults in the audience who can make
the rational decision whether the product is suitable
for their families.2?> Conversely, if Kellogg’s wanted to

appeal to adults’ nostalgia with the “Dig ‘em Frog,” it
could utilize this cartoon character during adult pro-
gramming. This tailoring mechanism should likewise
satisfy the final prong of the Central Hudson test.

The FTC would be constitutionally supported in
regulating these marketing practices directed at chil-
dren as materially deceptive for the intended audi-
ence. By restricting speech directed at children, the
government will still leave open alternative channels
for commercial actors to communicate with the adults
during adult and mixed audience programming about
the same products.2?® However, where the speech is
transmitted to children and clearly aimed at children
(e.g., using cartoon characters), there can be no cogni-
zable argument that such a restriction would unneces-
sarily impinge on speech intended for adults.>*” There-
fore, such a carefully drafted regulation should pass
the four prongs of the Central Hudson test.

VI. Conclusion

The Court’s rationale for First Amendment protection
of commercial speech envisioned a “free enterprise
economy, functioning through “intelligent and well
informed” “private economic decisions.”8 This free
market economy is premised on rational and informed
consumers who have confidence in commercial infor-
mation’s accuracy and reliability. Thus, communica-
tions that propose a commercial transaction through
misleading or deceptive techniques are not protected
by the First Amendment. Similarly, conditions that
render the consumer vulnerable and subject to over-
reaching undermine the public and private benefit of
protecting commercial speech.

Food and beverage marketing practices are mis-
leading and deceptive when directed at young chil-
dren. Children do not have the ability to differenti-
ate between puffery and fact and cannot understand
that what they are receiving is commercial speech
intended to persuade them. Such communications
are a misleading way to propose a commercial trans-
action to them and undermine a cleanly functioning
free market economy. Because children are being
deceived due to their inability to distinguish the intent
of advertising, the government should regulate such
practices as deceptive, and thus, not protected by the
First Amendment.

The government has historically protected vulner-
able populations from overreaching by those seeking
to make a profit from them. The Supreme Court con-
firmed that children’s vulnerability and their inability
to make informed choices permit the government to
regulate speech directed at them. Modern marketing
practices’ use of psychological manipulation renders
children dependent and vulnerable, making this pre-
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cisely an area where government intervention is war-
ranted. The government’s interest in protecting its
youth supports its ability to enact protective measures,
consistent with the First Amendment.

The FTC can constitutionally and statutorily regulate
marketing practices directed at youth under its decep-
tion authority in the FTC Act. The Obama administra-
tion and Congress have acted on their expressed inter-
est in this topic and have advocated for progressive
government action. Congress should further intervene
to give the FTC the authority to rule-make under the
Administrative Procedures Act, as is the case for other
federal agencies. Childhood obesity is a public health
catastrophe in need of such interventions.
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